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1 11 Under the Enforcement Priority System, the Commission uses formal scoring criteria as a 

1 O 12 basis to allocate its resources and decide which matters to pursue. These criteria include without 

2 13 limitation an assessment of the following factors: (1) the gravity of the alleged violation, taking 

^ 14 into account both the type of activity and the amount in violation; (2) the apparent impact the 

2 15 alleged violation may have had on the electoral process; (3) the complexity of the legal issues 
0 

16 raised in the matter; (4) recent trends in potential violations of the Federal Election Campaign 

17 Act of 1971, as amended (the "Act"); and (5) developments of the law. It is the Commission's 

18 policy that pursuing relatively low-rated matters on the Enforcement docket warrants the 

19 exercise of its prosecutorial discretion to dismiss cases under certain circumstances or, where the 

20 record indicates that no violation of the Act or Commission regulations has occurred, to make no 

21 reason to believe findings. 

22 The Office of General Counsel has scored MUR 6782 as a low-rated matter and has 

23 determined that it should not be referred to the Alternative Dispute Resolution Office.' For the 

24 reasons set forth below, the Office of General Counsel recommends that the Commission dismiss 

25 this matter as to Mark Pryor for U.S. Senate and Bob Edwards in his official capacity as treasurer 

' The EPS rating informalion is as rollows: . Complaint Filed: February 18, 2014. Response 
Filed: April 7, 2014. 
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1 (the "Committee"), pursuant to the Commission's prosecutorial discretion. See Heckler 

2 V. 470 U.S. 821 (1985). 

3 In this matter, the Complainant, Justin Meeks, asserts that the Committee violated the 

4 disclaimer provisions for televised communications under 52 U.S.C. § 30120(d)(l )(B)(i) 

5 (formerly 2 U.S.C. § 441d(d)(l)(B)(i)) and 11 C.F.R. § 110.1 l(c)(3)(ii) by including an image of 

6 Pryor that was of insufficient size to clearly identify him as the candidate approving the 

7 communications.^ Compl. at 1. On February 6, 2014, the Committee broadcast two 30-second 

8 television advertisements entitled "Linda" and "Courtney," which aired statewide in Arkansas. 

9 Id.\ Attach. A, Seth McLaughlin, Sen. Pryor knocks Rep. Cotton on Medicare in TV ads, 

10 WASHINGTON TIMES, Feb. 5, 2014. Each advertisement depicts a woman airing her concerns 

11 about Pryor's opponent's record on Medicare. Id. According to the Complaint, the 

12 communications' "stand by your ad" disclaimers did not comply with the law because while they 

13 included an audio statement of Pryor approving the message, the accompanying photographic 

14 image of Pryor was "postage-stamp sized" and should have been either full-screen size or 

15 occupied at least 80% of the vertical screen height. Id. at 2. 

16 The Response filed by Pryor's principal campaign committee is supported by an affidavit 

17 from Paul Johnson, the Committee's media buying consultant, stating that the televised 

18 campaign advertisements originally aired on February 6, 2014, and were produced by an 

19 experienced media vendor.^ Resp. at 2, Paul Johnson Aff. at 1-2 (Apr. 4, 2014). The Response 

' On September I, 2014, the Act was transferred from Title 2 of the United States Code to new Title 52 of 
the United States Code. 

^ The Response provided the following website links to view the advertisements as they originally aired: 
httDs:/.'www.voutiibe.com/watch?v=430wZnKlddO ("Courtney"); 
httDs://www.voutiibe.com/watch?v=MiskDgUMn'0 ("Linda") (last visited Sep. 3, 2014). See Resp. at n.' 2. 
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1 further asserts that as originally aired, the advertisements complied with the Act and Commission 

2 regulations, in that each contained a spoken statement by Pryor: "I'm Mark Pryor and I approve 

3 this message;" a written disclaimer stating: "Approved by Mark Pryor. Paid for by Mark Pryor 

4 for U.S. Senate" that appeared on screen for the last four seconds of the advertisements; and an 

5 image of Pryor appearing during the last four seconds of the advertisements in the lower left-

6 hand corner of the screen next to the written disclaimer. M at 2; Johnson Aff. at 3. According 

7 to the Response, once questions were raised about the size of Pryor's image on the disclaimer 

8 portion of the advertisements, the Committee on its own initiative, and before the filing of the 

9 Complaint, instructed its media vendor to add a full-screen image of Pryor during the last four 

10 seconds of the advertisements. Id. at 2; Johnson Aff. at 4-5. The advertisements with the full-

11 screen image of Pryor aired starting February 14, 2014. Id. 

12 The Response points to the language in the Commission's regulation at 11 C.F.R. 

13 §110.11 (c)(3)(ii)(B) pertaining to televised advertisements authorized by candidates, and argues 

14 that it does not require that the photographic image of the candidate be of a particular size, but 

15 only that it be "clearly identifiable." Resp. at 2-3. Last, the Response requests that the 

16 Complaint be dismissed because the written and spoken disclaimers on the two advertisements, 

17 together with the photograph of Pryor, made it clear that the candidate approved the messages, 

18 and the public was not deprived of any meaningful disclosure. Id. 

19 The Act requires that whenever a public communication is authorized and financed by a 

20 candidate or his or her committee, the communication must include a disclaimer notice that 

21 clearly states the communication has been paid for by the authorized political committee. 

22 52U.S.C. § 30120(a)(1) (formerly 2 U.S.C.§ 441 d(a)(l)); 11 C.F.R. § 110.11(b)(1). The Act's 
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1 "stand by your ad" provisions specify that a television communication paid for or authorized by 

2 a candidate's principal campaign committee must include an oral statement by the candidate that 

3 identifies the candidate and states that the candidate approved the communication, conveyed by 

4 either an unobscured, full-screen view of the candidate making the statement, or the candidate in 

5 voice-over, accompanied by a clearly identifiable photographic or similar image of the candidate. 

6 52 U.S.C. § 30120(d)(1)(B) (formerly 2 U.S.C. § 441d(d)(l)(B)); 11 C.F.R. § 110.1 l(c)(3)(ii). 

7 The regulation further sets forth that a still image of the candidate shall be considered "clearly 

8 identifiable" if it is at least eighty (80) percent of the vertical screen height. 11 C.F.R. 

9 § 110.1 l(c)(3)(ii)(B). A written statement that the candidate approved the message must also 

10 appear at the end of the communication in a clearly readable manner with a reasonable degree of 

11 color contrast between the background and the printed statement, for a period of at least four 

12 seconds. 52 U.S.C. § 30120(d)(l)(B)(ii) (formerly 2 U.S.C. § 441d(d)(l)(B)(ii)); 11 C.F.R. 

13 § 110.1 l(c)(3)(iii). 

14 The Commission's Explanation and Justification describes the regulation at 11 C.F.R. 

15 §110.11 (c)(3)(ii)(B), as a safe harbor provision because "[tjhat size is, in the Commission's 

16 judgment, a meaningful altemative to the full-screen requirement, and complies with Congress's 

17 mandate that the picture be "clearly identifiable." Disclaimers, Fraudulent Solicitation, Civil 

18 Penalties, and Personal Use of Campaign Funds; Final Rule, 67 Fed. Reg. 76,962, 76,966 (Dec. 

19 13,2002)("E&J"). 

20 The advertisements' disclaimers as originally aired on February 6,2014, include an audio 

21 . statement of Pryor approving the message, a similar written statement which appears to be at 

22 least four percent of the vertical picture height, and a photographic image of Pryor which appears 
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to be twice the height of the written disclaimer. See n. 3, supra. While we are not able to locate 

on the public record the advertisements with the new disclaimers, which began airing February 

14, 2014, (nor did the Response provide a website link to the new advertisements), the affidavit 

attached to the Response sets forth that the new disclaimers included a full-screen view of Pryor. 

Resp. at 2; Johnson Aff. at 5. 

It appears that the original televised advertisements contained sufficient information to 

clearly identify who paid for the communications, as well as an apparently adequate spoken 

message of approval by the candidate. Moreover, the Committee took immediate action to 

remedy any alleged disclaimer violation by increasing the candidate's photographic image to a 

full screen view on new advertisements.* 

Therefore, the Office of General Counsel recommends that the Commission exercise its 

prosecutorial discretion and dismiss the matter as to Mark Pryor for U.S. Senate and Bob 

Edwards in his official capacity as treasurer. See Heckler v. Chaney, 470 U.S. 821 (1985). 

Finally, the Office of the General Counsel recommends that the Commission approve the 

attached Factual and Legal Analysis and the appropriate letters, and close the file. 

RECOMMENDATIONS 

1. Dismiss MUR 6782 as to Mark Pryor for U.S. Senate and Bob Edwards in his 
official capacity as treasurer, pursuant to the Commission's prosecutorial discretion. 
See Heckler v. Chaney, 470 U.S. 821 (1985). 

2. Approve the attached Factual &. Legal Analysis and the appropriate letters, and 

The Commission has traditionally dismissed cases such as this one, where the candidate and his or her 
committee substantially complied with the Commission's disclaimer regulations, the communications apparently 
contained sufficient identifying information to prevent the public from being misled as to who paid for them, and the 
alleged disclaimer violations, if any, were technical in nature and unintentional. See, e.g.. Cert. Jul. 9,2009, MUR 
6116 (Tim Cunha for Congress, et a/.); Cert. Oct. 15,2008, MUR 6016 (Ose for Congress, el a!.). 
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3. Close the file. 

BY: 

General Counsel 

Gregoiy^. IjJaRer 
Deputy General Counsel 

Jef^. Jordan 
A^stant Geiteral Counsel 
Complaints Examination 
& Legal Administration 

Christine C. Gallagher ^ 
Attorney 


